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HacTosiieMy BpemeHu Mpak-

cKasi pecny6yaMKa mpoje-

Jlasia B KOHCTUTYLIMOHHOM
CTPOUTENHCTBE LOCTATOUHO OOJb-
IO NyTh. [IpMHAB MepBYy0 KOH-
crutyuuio B 1924 rony, Upakckoe
rocyapCTBO OAHUM U3 TePBbIX Ha
BkHem BocToke 0603HaUMIIO Kype
Ha IIOCTPOeHMe COBPEMEeHHOTO I1pa-
BOBOTO 001I[eCTBA, KOTOPOE TOIKHO
perympoBaThCs € TOMOILIbIO YETKO
YCTAHOBJIEHHBIX TOCYJapCTBEHHbBIX
MHCTUTYTOB, IPOTIMCAaHHBIX B OcC-
HOBHOM 3aKOHe.

ITo cBoevi pypoze KOHCTUTYLVS
SIBJISIETCS] He IIPOCTO [VIaBHBIM HOP-
MaTMUBHO-IIPAaBOBBIM aKTOM JIFOOOTO
roCyapcTBa, HO 1 CBOETO POAa CUM-
BOJIOM MICTOPUKO-KYJAbTYPHOM UIeH-
TUYHOCTY HApOAaA, MPOKMBAIOIETO
Ha laHHOV Tepputopun. st Mpak-
CKOTO TOCYapCTBa 3TOT (PaKTOP 0CO-
60 akTyaseH. CTpaHa, CBSI3bIBAIONIAS
CBOe€ pa3BUTHE C MECOMMOTAMCKOM
UVMBUIM3alyeli, HaceJleHHasi MHO-
TYIMM HapOJaMu, UCTIOBEAYIOIIMMM
pa3Hble peIUruym CO MHOXXeCTBOM
OTBETBJIEHUI, KaK HU OfjHa Ipyrasi
HyxgaeTcss B OCHOBHOM 3aKOHE, KO-
TOPBIi ObI BCEI[eI0 OTPaskasl BCe BbI-
1ieyKa3aHHbIe XapaKTePUCTUKN.

* HMccnenoBaHue BBINIOJIHEHO B paMKax
IIporpaMmbl GyHAaMEHTATbHbIX UCCIIEIOBAHMI
HMY BUIS B 2017 r. npu noggepykke mpoeKTa
PH® «Poccuiickast nmonuTtmka Ha bayvkHem
n CpenHeM BoCTOKe: mepCreKTUBBI U NPefesibl
COTPYIHMYECTBA CO cTpaHaMu pernoHa» (N2 14-
18-03615).
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OpHako monuTuyeckas ucropus Mipaka ¢ MoMeHTa o6peTeHUs UM He-
3aBUCUMOCTU CBUAETEIBCTBYET O TOM, UTO KOHCEHCYC B KOHCTUTYIIMOHHOM
CTPOUTENILCTBE [0 CUX ITIOP He AOCTUTHYT. Bce mpenbiayiie KOHCTUTYL UMY,
HauunHas ¢ Koncturyuun 1924 roga, He MPOLIJIM UCITbITAaHVE BpeMeHeM,
TaK Kak He cofepykaau B cebe MexaHM3Mbl, KOTOpbIe ITO3BOIMIIN ObI B CITy-
yae HeOOXOIMMOCTM MEeHSITh B Heli OT/Ae/IbHbIe TTOJI0KeHUsI, HO He Tpube-
raTh BCSIKMI pa3 K MPUHSITUIO HOBOW KOHCTUTYIIVNA.

[TpoBo3miacuB cebst pecryonnkoii B 1958 romy, crpaHa gosiroe Bpems
HaXOAM/acCh IO/, yIIpaB/ieHeM BOeHHbIX, KOTOPbIe MCIIONb30BaJIN IJIS1 3TO-
IO OCTATOYHO >KeCTKMe aBTOPUTAapHbIe METOAbI M UTHOPUPOBAJIM CO3LaHNe
JeViICTBUTEJIbHO NPeACTaBUTENbHBIX 1eMOKPATUYeCKMX OPraHOB B LIeJIsIX
HeJOMyIeHVs OPTaHU3alMOHHOTO OPOPMIIEHMS U BBICTYTJIEHMSI BO3MOK-
HBIX OTMO3UIMOHHBIX ci!. CBOMMM [Ie/ICTBUSIMU OHM IOBEJIM CTPAHY A0
TOTO, UYTO OHA BHOBb 0Ka3aJ1aCh IOJ, BHEIITHUM BJIUSTHUEM.

B pa3Hoe Bpems Mpakom pyKOBOAMIM MOHAPXUCThI, COLVAINCTBI, fie-
MOKPpATBHI U TIP.; BCe OHM MbITAJINCh Pa3pellinTh HallMOHAIbHbIE U KOHbecC-
CHOHAaJIbHbIE TTPOTUBOPEUNS B MepY CBOEro TOHMMAaHMS ITPO6IeMbl, OJHAKO
9TO He y6eperso CTpaHy OT Cepbe3HbIX U 3aTSKHBIX STHUUYECKUX U PeTUTY -
03HbIX KOHQIMKTOB. Ha npoTsskeHnu Beeit uctropum Vipaka peiurno3Hblii
(daxkTop urpaert efBa Jin He INIABHYIO POJIb B IMOJUTHUKE U B3aMMOIECTBUA
rocyaapCcTBa ¢ O6IIeCTBOM.

CornacHO OlLleHOYHBIM JaHHbIM, 97% HaceneHus Mpaka MCIOBEIYIOT UC-
nam, u3 Hux 60—65% — mmnUThl U 32—37% — cyHHUTHIZ. HeO60MbIIOi TPOIIEHT
HaceJIeHMsI MCIIOBeayeT Jie3uau3M. B OCHOBHOI CBOel Macce 3TO iie3ubl,
nposkuBawinye Ha ceBepe Mpaka (Mpakckuii Kypaucran). B FOskauom Mpa-
Ke COXpaHMI0Ch HebosbInoe (0Koo 10 ThIC.) UMCIIO TTOC/eqoBaTeNel MaH-
Ieusma. OcranpHOe Hace/leHMe VCIIOBeLyeT PasauuHble TOJIKM XPUCTUAH-
CKO¥ peuUruy U MpUHAIJIeKUT K 60BIIOMY UMCITY LiepKBeii: Xanmeickoi
KaToaM4yecKoii epksy, CUpUIACKON KaTONNYeCKOM LIepKBI, APMSIHCKO Ka-
TOJIMYECKON LepKBU, PuMcko-KaTonnueckoii iepKBu, ACCUPUIICKOI Liep-
KkBU BocTtoka, Cupo-sIKOBUTCKOV MpaBOCIaBHON 1IepKBU, ADMSIHCKOI ario-
CTOJIbCKOJ LIepkBH, [IpeBHe Accupuiickoit iepkByu Boctoka n T. 1.3

YTOoObI BBISICHUTD, KAKOBO BAMSIHME McIaMa Ha VpakcKyio KOHCTUTYIIMIO,
HeOoOXOoAVMO TPUOETrHYTh HETTOCPEICTBEHHO K ee aHaIu3y.

Cpasy oroBOpMMCcs, YTO aMepUKaHCKasi afiMUHUCTPaLVSI, KOHTPOIU-
poBasiasi Mipak B mepexomHbIii epuo/, HEOXOTHO IIjIa Ha TO, UTOObI OY-
Oyliast KOHCTUTYLMS TTPOBO3TJallaia CBO NMPUBEPKEHHOCTD MPUHIIUIIAM

! CanpoHosa M. A. ipakcKast KOHCTUTYIVS B TIPOLIZIOM Y HACTOSIIIEM (13 UCTOPUY KOHCTUTYIIIOHHOTO
passutus Mpaxka). M.: UHctutyT Bamskaero Boctoka, 2006. C. 44.

2 TMonmuTHYecKye CUCTeMbI COBPEMEHHBIX FOCYIapCTB: SHLUMKIOTIeJUIECKII CTPABOYHUK: B 4 T.
T. 2: Asusy MTUMO(Y) ML, Poccuy, MHOII / . pen. A. B. TopkyHOB; Hayu. pen. A. 10. MenbBuib;
oTB. pef. M. I. Muponmwok. M.: AcniekT IIpecc, 2012. C. 142.

5 Tam xe.
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uciaama. ITonbITKM BKIIOUEHVSI HOPM MCIAaMCKOTO TTpaBa B JIF000i1 U3 Ipo-
ekToB 6ymaymieii Koncturyuyum 2005 roma BeTpevasn JKeCTKUi OTIIOP CO CTO-
POHBI IJIaBbl BpeMeHHOI KoaIMLIMOHHOM agMuHycTpaiyy ITona Bpemepal.
OpHako, B CUJTy TOTO, UTO HaJZl MpoeKTOM KOHCTUTYLIMM, TOMUMO aMepu-
KaHCKMX IOPUCTOB, paboTajau 1 MpaKCKe, CUTYaIsl CJIOKIUIACh B ITOIb3Y
onpeneeHHOr0 KOHCEHCYca (XOTS M OTPaHUMYEHHOT0) B YIIOMUHAHUN UC-
JTAMCKUX HOpPMZ.

Ipyrast Heo6XoayMasi OTOBOpKa KacaeTcsl MpobaeMbl CYyHHUTCKO- M-
UTCKUX TIPOTUBOPEUMIA, CYIIIeCTBEHHO MOBIUSBIIMX KaK HA COepsKaHue
Koucrutyrmu Upaka 2005 roza, Tak 1 Ha Ipoliecc ee pa3pabotku. Haunem
C TOro, uTo Bo BpeMeHa Cammama XyceiiHa IIMUTCKOe GOJIbIIMHCTBO CTpa-
HbI OBIJIO HEITOJTHOIIPaBHO KaTeropmei HaceneHus, Tak Kak Caagam omnm-
paJics I7IaBHBIM 00pa30M Ha CYHHUTOB. IIoTOMY 3a JOCTaTOYHO AJIUTENb-
HbIlt cpok npeboiBaHMs C. XycejtHa y BIACTU y MIMUTOB HAKOIUJICS K HEMY
LIeJIblil psifa, TIpeTeH3Uii MOMMUTUIECKOTO ¥ MOPaJbHOTO CBOJICTBA.

C npuxogoM aMepUKaHCKOM afMUHUCTPALUY U CBEpyKeHMeM CTapoii BJia-
CTU Ha MOJIMTUUYECKO apeHe IPOoM30Iiljia CMeHa IT0I0COB CUJIbL. Y aMepu-
KaHIIeB He ObLJIO MHOTO BbIXO/A, KPOME KaK OIMepeThCst Ha IIMUTOB, MHOTME
Y3 KOTOPBIX BBICTYIIWIN UX €CTeCTBEHHBIMM COI3HMKAMM M0 IIPUUMHe He-
CTYJaiftHOM aHTUITATUY K MPAKCKOMY 6aacucTckoMy pexkumy Boobire u C. Xy-
CeiHy B YaCTHOCTU. B 3TOV cuTyariuy MHOTYE IIUUThI COWIN BO3MOKHBIM
TIOMTU HA TaKTMYECKUIT COI03 C aMepMKaHCKOV agMuHucTpanmeii. Kazaaoch
ObI, IIPM TAKOM pacKjaje CMI HOBast KOHCTUTYLIMS JO/DKHA Oblia 6bl OTpa-
>KaTb BJINUSIHME IIMUTCKOV MYyCY/IbMaHCKOM MbIC/IM. OMHAaKO HECMOTPS Ha TO,
YTO B pa3paboTKe HOBOJ MpaKCKOVi KOHCTUTYLIMY IIPUHMMAJIN YIacTHe HEKO-
TOpbIE BUIHBIE IMUUTCKIE IOPUCTDI, B TOM UMCJIe U3BECTHbBIN TYXOBHbIN JIN-
nep asitosa A an-Cuctanu, OHM He MOIVIM pa3paboTaTh MOC/IeI0BaTe b-
HO IIMUTCKYIO0 KOHCTUTYIIMIO TI0 00pa3Ily MPAHCKOI, TaK KaK 3TO IMPUBEJIO
ObI K OKOHYATEIbHOMY OTUYKIAEHMIO OT HOBOTO PEKMMa BCETO CYHHUTCKO-
ro HaceneHMs1. K ToMy ke 3TOro 6bI HUKOT/IA He TOITyCTWIN MPeICTaBUTENIN
aMepMKAHCKOM afMMHMUCTPALIVIN, 11 KOTOPOJ B TO BpeMsI IIMUTCKUi MipaH
BBICTYITIJI B KAUECTBE OJJHOTO U3 IVIAaBHBIX BHEIITHMX BParos.

BmecTe ¢ TeM CYHHUTCKME IOPUCTBI HE MOTJIX 0Ka3aTh 3aMEeTHOTO BV -
HMS Ha HOBYIO KOHCTUTYIIMIO TI0 OITpeJieieHnI0. B pe3ynbTraTe Ha BbIXOJe
TTOJTYYMJICS TAKOJ BapMaHT KOHCTUTYILIMM, KOTOPbI He ObI HU CYHHUT-
CKUM, HY IIMUTCKUM. B 3TUX yCJIOBUSIX CHMDKEHHOE UMCJIO YITOMUHAHUI
yciamMa mpy OTCYTCTBUM B 3TUX YIIOMMHAHUSIX KaK IIMUTCKOM, TaK U CyH-
HUTCKOJ OKPACKM BBICTYIIAJIO B KAUeCTBE CBOEro poia KOMIIpoOMIcca, boee
WIM MeHee IIPMeMIeMOT0 KaK /151 MPaKCKUX IMUTOB, TaK U IJIsI MPAKCKUX

! Jawad S. The Iraqi constitution: structural flaws and political implications. 2013. C. 7.

2 Rabb I. A. We the Jurists: Islamic Constitutionalism in Iraq / U. Pa.]. Const. L. 2008. Vol. 10, No.
3.C.554.
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CYHHUTOB (K TOMY K€ TaKOTO pojia KOMIIPOMMCC ObIJT OUeHb IpuUBJIeKaTe-
JIEeH U AJ11 aMePUKAHCKOM aqMUHUCTPALINN).

EcTrecTBeHHO, B HalllX 3a[lauM HE BXOJIUT aHAJIU3 BCEX CTATEN KOHCTU-
tyuyn. Ocoboe BHUMaHMe OyIeT yIe/IeHO TeM IT0JIOKEHUSIM, KOTOpbIe TIpsi-
MO MJIV KOCBEHHO KacaloTc 1apuaTta 1 ucjaama B 1[eJIOM.

B ogHo1i 13 nepBbIX cTaTeii OCHOBHOTO 3aKOHA, TOCYIapCTBEHHOI pe-
JIUTHE CTpaHbl IPU3HAETCS MCIaM, Ha OCHOBE KOTOPOTO CTPOUTCS 3aK0-
HOJATeNbCTBO. 1eliCTBUTENbHO, B CT. 2.1 KOHCTUTYIIMM CKa3aHO:

«Mcnam — odunmanbHast peJiMrusi rocyIapCcTBa; OH SIBJISIeTCSI OCHOB-
HBIM MICTOUHMKOM 3aKOHOZATeIbCTBa»!.

[TonoxkeHye 0 TOM, UTO MC/IaM IIPMU3HAETCSI OCHOBHBIM MCTOUYHMKOM 3a-
KOHOIaTeIbCTBA, SIBJISIETCSI OUeHb BayKHBIM ITI0Ka3aTeleM POjii HOPM MUcIaM-
CKOTO IIpaBa B CTpaHe, Iie MyCyJIbMaHe SIBJISTIOTCS TTOaBJISTFONIMM OOJIbIIMH-
ctBOM. [IpuMmeuaTenbHO, uTO npeapiayinas Konctutyuus 1970 roma B CT. 4
OrpaHMYMBaIaCh TOJbKO TaKO (GOPMYIMPOBKOIL:

«Mcnam gBisieTcs rocyapcTBeHHOI penurueii»?. TIpo ucaam ke Kak oc-
HOBY 3aKOHO[ATeIbCTBA TaM peub He IIIJ1a.

CTOUT OTMETUTD, UTO B Cpefie MPaKCKUX I0PUCTOB CYIIeCTBOBAIM pa3-
HOTJIAaCKsI 10 TTIOBOAY TOTO, YeMy He JO/DKHBI IPOTUBOPEUNTh IPUHUMae-
Mbl€e 3aKOHBI — «YCTaHOBJEHUSIM MCIaMay, WM «yCTAHOBJIEHUSIM IIapua-
Ta»; OMHAKO BbIOOP OBLT CIIeIaH B ITOJIb3Y ITI€PBOT0 BapuaHTas. B pesynbraTe
MyHKT 1A cT. 2 ipakckoit koHctuTtyiuu 2005 roga yBuesn CBeT B ClieIyio-
et GopmMyIMpoBKe:

N Bl ol e o)lan 056 e 5% Y

«He paspeliaeTcs IpUHSITHKE 3aKOHA, KOTOPbIV TPOTUBOPEUUT MTPUH-
LMNMaJIbHBIM YCTAaHOBIEHMSIM MC/IaMay.

1 Koucturyuust Pecrry6mmku Mpak 2005 ropa. Cr. 2.1. (Ha apab. s13.). [9nekrpoHHbIi pecypc] // URL:
http://www.iragja.iq/view.77/(nata obpamienus 21.03.2017).

2 Koncrutyuums Pecrry6nmuku Vpak 1970 ropa. Cr. 4. (Ha apab. 513.). [dnekrpoHHbIit pecypc] // URL:
http://iraqja.iq/view.81/(nara o6pauenns 22.03.2016).

5 Hamoudi H. A. Ornamental Repugnancy: Identitarian Islam and the Iraqi Constitution // St. Thomas
University Law Review. 2010. Vol. 7: Iss. 3. C. 699.

4 Koncruryums Pecrry6rmku Vipak 2005 roga. Ct. 2.1A (Ha apab. 513.). [QnexTpoHHbIi pecypc] / URL:
http://www.iragja.iq/view.77/(nata obpaienus 22.03.2017).
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[Ipu sTOM B ryHKTe 1B nmenaercs cyliecTBeHHast OrOBOPKa:

bl ol pe 2)lan 056 e 55 Y

«He paspemaercs npuHsITHE 3aKOHA, KOTOPbIM IPOTUBOPEUYNUT IIPUH-
Iumam geMokpaTum»2. [laHHoe IMoJIosKeHMe JOTIOHSET ellle OJHa HOP-
Ma, 3adukcupoBaHHas B myHKTe 1C, cornmacHo KoTopoii «<He pa3spernraercs
MIPUHSITHE 3aKOHA, KOTOPBI HapylIaeT IpaBa ¥ OCHOBHbIE CBOOOIbI, [le-
KJlapupyeMble HacTosein KoHcturynuei»:

sl i 3 5,00 Bl 0l Ay 352 e 2ylan 056 e 5% Y

31echb, KOHEYHO, MOKHO IIpeAIioaraTh orpeaeneHHoe BIusHNue Bpe-
MeHHOJ aMepUKaHCKO amMuHucTpauym’. [Ipy aToM mosioskeHue 0 TOM, 4TO
MIPUHSIThIE 3aKOHBI HE O/DKHBI IPOTUBOPEUNTh NPUHILIUIIAM AeMOKpPaTUM,
rpaBaMm ¥ cBOOOJIaM yeioBeKa 3HAUUTeIbHO COKpallaeT AeiiCTBIe HOPM UC-
JIaMCKOTO TpaBa, aesasi IpobJeMaTUIHbIM, CKaskeM, Takoe TTpeqycMaTpu-
BaemMmoe I1apMaToOM HaKa3aHMe 3a Kpaxy, Kak OTceueHue pyku.

[TpoBo3mnamas ucaam rocygapcTBeHHOV penurueit, B cT. 2.2 KoHCTH-
TYLVS [IPU 9TOM «TapaHTUPYeT COXPaHEHMe UCIaMCKOM MAEHTUUYHOCTU
6osbIIelt YacTy MPaKCKOTO HApo/a, a TakKe OHA rapaHTUpPYyeT obecrieye-
HJe TIOJIHBIX PeJIUTMO3HbBIX MTPaB BCeX JIMI Ha CBOOOY BEPOUCIIOBEeIaHMS
" OTIIpaBJIEHME PEIUTHO3HBIX 00PSIOB, UAET IV PeUb O XpUCTUAHAX, Vie31-
Iax WIN TIOCTe0BaTeNsIX MaHAen3Mar:

ez 9 WS 31l Cad) LW LN )l Jo Blad) | gl i eiay
(81T PO dK zv_g.iJM Z\w)u\) 3)»:.33.“ SQJD- é .)\J.Q\J\ C:A.;- &:..\:-od\ &jj.;-\ JAK
Somslacdl Zeolall 5 el

! Koucrutyuus Pecrry6nmku Mpak 2005 roga. Cr. 2.1B (Ha apa6. 513.). [9nekrponHslit pecypc] // URL:
http://www.iragja.iq/view.77/(mara ob6pamienms 22.03.2017).

2 Koucruryums Pecrry6imkm Vpax 2005 roga. Cr. 2.1C (Ha apab. s13.). [nexrpoHHbIii pecypc] // URL:
http://www.iragja.iq/view.77/(nata o6pamenus 24.03.2017).

5 Backer L. C. Theocratic Constitutionalism: An Introduction to a New Global Legal Ordering // Indiana
Journal of Global Legal Studies. 2009. Vol. 16: Iss. 1. C. 122.

4 Crokustinen JI. P. MycynbMaHCKOe TIpaBO: BOITPOCHI Teopuu 1 TpakTuku. Hayka, 1986. C. 203.

5 Koucrurynyst Pecry6nmkm VMpak 2005 roga. Cr. 2.2 (Ha apab. s13.). [nexTpoHHbIit pecypc] // URL:
http://www.iraqgja.iq/view.77/(nata o6pamenus 24.03.2017).
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C o HO¥ CTOPOHBI, TAKOE TOJIOKeHMEe JOKHO TTOMOTaTh IpeIoTBpa-
IaTh MesKKOH(eccoHaMbHble KOHGMMKTBI. C IPYToit CTOPOHBI, 3TO BeeT
K Tubepanu3ainum 001eCTBeHHbIX CBSI3ei, OCTaBIIsisl B CTOPOHE Tpoliec-
CbI KOHCEpBaIMU TPAAUIMOHHOTO YKiaaal. [[pOTMBOIONOXKHAS CUTYaLIST
CKJIabIBaeTcs, K mpumMepy, B CaymoBckoii ApaBun, riae B «OCHOBaX CUCTEMBI
BJIACTU» COMLEPKUTCSI KaTeropmuueckoe ImpeAricaHye UcrnoBenoBaTh uciam
u (pakTMUeCKM He TOMyCKaeTCsl pacrpocTpaHeHne uHoi penurun?. Mpaxk-
ckast Pecrry611Ka B 3TOM OTHOIIIEHUM SIBJISIETCS TTOIMKOH(pEeCCMOHATbHbBIM
rocygapctBoMm. [loToMy mosioskeHue o CBO6O/Ie BepOUCIIOBeIaHMSI, XapaKTep-
HOE JIJISI CBETCKUX TOCYIaPCTB, IpUMeHSsIeTcsI M B VIpaKCKO# KOHCTUTYIIUAMN.

Heo6xonumo o6paTuUTh BHUMAaHMe U Ha CT. 3, TAe TIPSIMO TOBOPUTCS
0 NMpuHaJIeXXHoCTH Mpaka K MCIaMCKOMY MUPY:

«/pax... 9T0... 4aCTb UCIaMCKOTO MUPa».

ITocne cBepskeHus pexkuMa Cagmama XyceiiHa M OKKYTIalMy CTPaHbI
BoVicKamMM Koanmiyy Bo riaBe ¢ CIIIA mpou3oiio HapacTaHue HeCcTabuIb-
HOCTH. Bo-TIepBbIX, BCIEICTBYE BHYTPEHHUX KOHMIMKTOB ¥ pacKoJIOB: TO-
CJle MafeHus peskMa BHOBb 060CTpm1ach KOHOPOHTALIMST MEXIY IIUUTA-
MU U cyHHUTaMu. [lInntckoe 60IBIIMHCTBO, KOTOPOe BO BpeMeHa Caamama
TeprieJio0 MHOTOUMC/IEHHbIe TIPUTEeCHEeHMSI, C IPUXOA0M KOaJIUIIMU CyMe-
JI0 B3SITh BJIACTh B CBOU PYKMU. B MTOre CYHHUTCKME U IIUUTCKUE 6OeBUKA
Hayva/iM B3aMMHbIV MaCCOBbIN TeppOp. OTO MPUBEIO K MHOTOUMCIIEHHBIM
>KepTBaM CO CTOPOHbI MUPHOTO HaceneHwus. [1o mogcueram O OH, Tonbko
B 2006 romy rmorm6s0 34 ThIC. MUPHBIX TpaskaaH*. Bo-BTOPBIX, BCIEICTBIE
TeppopuUcTuUeckux yrpos: ¢ 2003 roa uaeT HenpepbIBHOE TIPOTUBOCTOSI-
Hle MeX[y TTPaBUTEIbCTBOM PECITyONMKY U OTAEIeHVEM MEKIYHAPOIHO
TeppopUCTUYECKOil oprannsauum «An-Kamuma». Takum o6pasom, B KoHcTn-
TYIUM CTPaHbl 0C0O0€e BHMMAaHIE yIeJIeHO BOmpocaM 60pbObI C TeppOpPMU3-
MoOM. B cBs13u ¢ aTum B KoHCTUTYLIMIO BBeAeHa CT. 7 (IyHKT 1 u 2)?%, ipen-
CTaBJISIONIASI 3aMEeTHBIN MHTepeC B KOHTEKCTe JaHHOTO MUCCIeq0BaHMUS:

S gl gl 5) iS5l oy ) & il oy e 5 OLST 8 st

! Xatipynnuu T. P. lapuat B KoHCTUTYIMYM CaymoBCcKOii ApaBuy Kak GakTop mpefoTBpaleHus
JlecTabunmM3alyy MoIUTUYECKOTO pekuma // CO0pHMUK MaTepuanoB V Bcepoccuiickoro cormonornyeckoro
KoHrpecca. Exatepuu6ypr. 2016. C. 155.

2 Canponosa M. A.TocynapCcTBeHHbIN CTPOIi M KOHCTUTYLIMM apabCKuX pecrty6auk //M.: Mypaseii.
2003. C. 88.

3 Koncturyims Pecry6mmku Upaxk 2005 ropa. Ct. 3 (Ha apab. s13.). [DnekrponHsii pecypc] // URL:
http://www.iragja.iq/view.77/(nara obpamenus 24.03.2017).

4 TlomuTuveckue CUCTeMbl COBpeMeHHbIX rocymapcTs. T. 2. C. 141.
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«3arpeniaeTcs AesiTeJIbHOCTb JIFOObIX OPraHM3aLuii, TPYIIIMPOBOK, MC-
MOJIb3YIOIIMX B CBOE AesTeIbHOCTH, OIPaBAbIBAIOIIMX MM TIpOTIaraHIm-
pyIOIIMX TakDup?, pacusm, Teppopu3M, STHUUECKME TOHEHUST U TIO/ICTpe-
KaTeJIbCTBO K TaKMM JIeVCTBUSIM, a TakkKe caaaaMOBCKOI rmapTum baac c ee
CMMBOJIMKO, K KaKMM ObI Ha3BaHMSIM OHa HU npuberaa. Takue opraHmusa-
LMY He MOTYT CTaThb MMOTHOIIEHHO YacThI0 IUTIOPATUCTUYECKO CUCTEMBI, UTO
IOJIKHO OBITh YPEryIMpoBaHO 3aKOHOM. ['0Cy1apCcTBO CTpeMUTCS K 60pboe
C TEppPOPU3MOM BO BCEX €0 MPOSIBIIEHUSIX U OYIEeT CTapaThCsl 00ecreunBaTh
3alIUTY CBOEI TePPUTOPUM OT IIpeBpalleHNs ee B 6a3y [JIs TeppOpUCTUIe-
CKOJi IesITe/IbHOCTU». @aKTUUYeCKM 3TUM 3aKOHOATE/IbHO 3aKpeIlIsieTCs 3a-
MIpeT JII0OBIX OpPraHM3aLNiA, TPYIITMPOBOK, UCIIOIbL3YIOMIVX B CBOE HesITeNb-
HOCTY, OTIPaBAbIBAIOIIVX MM IIPOIIaraHAMPYIONIMUX Tak@up, T.e. Mo CyTH
CBO€Ji paiuKaJbHbIX UCTAMUCTCKUX OpraHM3aluii.

OpHako HeECMOTpPSI Ha KOHCTUTYIIMOHHOE 3aKperjieHe 3TOii HOPMbl,
60pbba c TEpPOPMU3MOM ITPOXOIUT C IIEPEMEHHbBIM YCIIeXOM. AKTUBHO JIe¥i-
CTBOBABIIIASl B TeUeHMe NeCSITUIEeTUSI TeppOpUCTMIecKasi OpraHmu3amnus
«An-Kanpga» gana BIOCIeqCTBUYM Ha4Yaa0 TaKoW TPyINMPOBKe, Kak «Mciam-
CKoe rocymapctBo Mpaka», KOTopasi B CBOIO ouepe/b cTajaa 6a3oii i pac-
IIMpeHMs CBOETo BIUSHMUS Ha cocemHee CHpUiiCKoe TOCYIapCTBO U 8 atipens
2013 roga nepermeHoBasia cebst B «Mcmamckoe rocymapcTBo VMpaka u Jle-
BaHTa». B HacTOSIIMIT MOMEHT IaHHAsI OpraHu3alus uMmeHyert ceos «lc-
JIaMCKMM TOCyZapCTBOM»>, OHa yIIpoumia CBOe IMOJIOKeHMe U HeceT Tpsi-
MYI0 YTPO3Y CYII[eCTBOBAHMIO YyKe ABYX HallMOHANbHbBIX rocygapcTs. 1o
nosiByieHus «ciaMcKoro rocygapcTBa» BjaacTsIM Mpaka ¢ moMOIIbI0 BOICK
CIIIA ynmanmoch fOOUTHCS CHYDKEHMS aKTUBHOCTY «AJT-Kaumapl» 1 BBITECHEHMS

! KoHctutyuus Pecry6nuku pak 2005 roga. Cr. 7. (Ha apa6. s13.). [nekTpoHHbIi pecype] / URL:
http://www.iragja.iq/view.77/(mata ob6pamienus 26.03.2017).

2 Takdup — o6BMHeHMe B HeBepuu. Kak MpaBuiio, MyCyJIbMaHCKMe PaJyKaibl ONIPaBIbIBAIOT CBOU
MIPeCTYIIeHNs] HeOGXOAMMOCTBIO Y IasKe PENIMTMO3HBIM JJOITOM PEeLINTeNIbHO GOPOTHCS C HEBEpHEM,
MIpesK/ie BCero ¢ BepOOTCTYITHMKAMM — TeMM MyCylbMaHaMM, KTO oTouies oT uciama. Cm.: Croxusii-
Hen JI. P. icimamcKast IpaBoBasi MbIC/Ib IIPOTYB 9KCTpeMu3Ma 1 Teppopusma // IIpaso. XKypHan Beiciueit
1IKOJIBI 9KOHOMMKM. 2011. N2 . 1. C. 38.

5 DKCTpeMMCTCKast OpraHm3aIysi, 3anperieHHast B PO.

4 Tpunun JI. E.; Hcaes JI. M.; Kopomaes A. B. PeBomouu 1 HecTabmibHOCTb Ha Bimskaem BocToke.
M.: MocKkoBcKast peqakiius U3aaTeabCTBa «Yunrenb», 2015. C. 142.
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ee Ha ceBep cTpaHbl. OMHAKO C TTosIBNIeHMeM «/c1aMcKoro rocysapcray» Cu-
Tyalusi OCJIOXKHWIACh U B OYIyI[eM TsIKelo MPOTHO3MpyeMa.

Panu ykpernieHus ¥ KOHCOMUAALMM PA3IUUHBIX CZI0€B MPAKCKOTO Ha-
pozra, «<KOHCTUTYLIMS B KaueCTBe CMMBOJIOB, 3aKOHOLATEeIbHO 3aKperiis-
eT ¢uiar, Tepb ¥ HAlIMOHATbHBIN TMMH CTpaHbl» (cT. 12.1). [ToMmuMmo 3TOTO,
«TPU3HAIOTCS Y PEryIUPYIOTCS 3HAKU OTAMUMSI, OobUIMaTbHble TTpa3aHu-
KU, HALIMOHAJIbHbIE U Pe/IUTMO3HbIe MepOIIPUITUHN, a TAKKe TOCYLapCTBeH-
HO€ JIETOCUMCJIEHME TI0 XUIKPe Y TPUTOPUAHCKOMY KaJleHaapio» (CT. 12.2):
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TocymapcTBO T€M CaMBbIM MbITAETCS YY€CTb TPaLUIMM OCHOBHBIX peslii-
T'MO3HbIX KOH(eccuii (XpUCTMaHCTBa U MCIaMa).

B 605b1110M pasHOOOpasuy IpeIoCTaBIsSIeEMbIX CBOOO, MPAKIIbl MMEIOT
MpaBoO CBOOOIHO OTIPeessITh CBOI TMYHBIN CTATyC B COOTBETCTBUM C UX pe-
JIUTHEN, BEpOBAHUSIMU U IPYTUM PEJTUTMO3HBIM BBIOOPOM, UTO 3aKpEIIEHO
B CT. 41%. B CBSI3U C 3TUM «IIPUBEPKEHIIBI JIF0OOO0I U3 PeIUTUIi TN CeKT CBO-
OOMIHbI B OTIIPABJIEHUY CBOUX PEJIUTMO3HBIX KyIbTOB, BKIIOUAs II€PEMOHUIO
XycceliHM (IUMUTCKYIO PEIUTMO3HYIO LIEPEMOHMIO); PACIIOPSIKEHE pen-
TMO3HBIMM MTOXXEPTBOBAHUSIMMU U PellleHVe MHbBIX PeTUTUO3HBIX BOIIPOCOB
perynupyeTcsi 3aKOHOM; TOCYIapCTBO TapaHTUPYeT CBOOOIY BEPOMCIIOBE-
IaHUS U 3alIUTY MECT UX OTHpaBiaeHui» (CT. 43 (myHKT 1A, B u 2)).
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Be3ywI0BHO, JaHHAs CTaThs ITPeATIoaraeT CyliecTBOBaHMe TaKUX MY-
CYJIbMaHCKMX MHCTUTYTOB, KaK Bakd, JapeHue u T. 1.

! KoHcruryuums Pecry6nmku Mpak 2005 roga. Ct. 12. (Ha apab6. s13.). [nektponHslit pecypc] // URL:
http://www.iragja.iq/view.77/(nata obpamenus 27.03.2017).

2 Koncrutyuus Pecrry6ivku Mpaxk 2005 roga. Ct.41 (Ha apab. s13.). [9nexTpoHHslii pecypc] // URL:
http://www.iragja.iq/view.77/ (nata o6paienns 28.03.2017).

5 Kouctutyius Pecry6nuku Mpak 2005 roga. Ct. 43 (Ha apab. 513.). // URL: http://www.iragja.iq/
view.77/ (mata o6pamienus 28.03.2017).
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Oco60e mecto Koncrurynus Mpaka, OTBOIUT POy JKeHIMH. M136upaTesib-
HBII 3aKOH rapaHTUPYeT MPeCTaBUTEIbCTBO KEHIIVH B ITapjiaMmeHTe B MPo-
MOpIMM Y4 OT 06IIIero umcia germyTatoB (CT. 49 myHKT 4)!. CTOUT OTMETUTbD,
YTO U306 PaTeIbHBIMY ITPaBaMy JKEHCKOe HaceieHue nonb3yeTcs ¢ 1980 ropa.
OpnHako, HeCMOTPS Ha TO, YTO JeiCcTBYIOIast KOHCTUTYLIMS rapaHTUPYeT JKeH-
IIMHaM paBHbIe 136MpaTe/bHble TIpaBa HapsAy ¢ MmykunHamu (cT. 20), cy-
LIEeCTBYET YIrpo3a B CIy4assX CTOIKHOBEHMS PEIUTMO3HOr0 U CBETCKOTO Ha-
yas. Taxk, JKeHIIMHbI, XOAMBIIINE Ha yU€0y B YHMBEPCUTET, paboTaBIie UIn
ke TIPOCTO OKa3bIBaBIIMeCs Ha yuile 6e3 TPaJULIMOHHOTO MOKPBITHSI TOJI0-
BbI, HepeJIKO MOJIBePraauch HarajgKaM CO CTOPOHbBI PeIUTMO3HBIX (haHATOB.
Cratbst 34 KoHcTUTyLIMM (06 06sI3aTE/TbHOM HauaIbHOM 00pa30BaHMM) TaKkKe
BbI3Bajla IPOTUBOLENCTBIE CO CTOPOHBI JKEHIIMH, KOTOPbIE UCITYTaINCh, YTO
X MYXXbSI CTaHYT IPMHMMATD PelleHMsI Ha OCHOBE MCJIaMCKOTO paBa B ce-
MeJHBIX BOIPOCAX ¥ B BOIIPOCAX OTpaHMUYeHMsSI 00pa30BaHMsI IS IeBYIIEK?.
ITo manubsiM Freedom House Ha 2007 rof, MMeHHO 6€30I1aCHOCTb OCTaBaIach
OCHOBHOJ1 ITp0o6JIeMOi1 Ij151 sKeHIIMH B Mpake3.

BnusHue Mcnama Kak HOpMaTUMBHOTO peryisiTopa B paspelieHnm Cy-
neGHbIX BOIIPOCOB IMPOSIBUJIOCH B AesiTeIbHOCTY BepxoBHOTro ®efepanbHO-
ro Cyzma. JlaHHbIN CyIeOHbIii OpraH OCYIIeCTBISIET KOHTPOJIb COOTBETCTBUSI
MIPUHSITBIX 3aKOHOB HOpMaM KOHCTUTY1IMN, TaeT TOJKOBaHMe JaHHBIM HOP-
MaM, a TaK)Ke BBIHOCUT Cy[leOHbIe pelIeHNs 110 [IeIaM, BBITEKAIOIIMM U3 ITPY-
MeHeHUsT helepaabHbIX 3aKOHOB, TTPaBWI U T. I. OCO6€HHOCTDHIO JAHHOTO
CyZle6HOTO OpraHa SIBJISIeTCS TO, YTO OH COCTOUT U3 CyAeit U SKCIIePTOB Kak
10 UCJIAaMCKOMY IIPaBy, TaK U M0 CBETCKOMY 3aKOHOATE/IbCTBY.

OpHaxko HageneHne BepxoBHoro @enmepanbHOro Cyza CTOMb IIMPOKUMU
MTOJTHOMOYMSIMM OBLJIO BbI3BAHO HEKeJTaHMEeM CO31aBaTh B CTPaHe CIIely-
anbHbI KOHCTUTYIIMOHHBIN CY[I, KOTOPBIN 3aHMMAJICSI ObI TOBKO OIpene-
JieH/ €M KOHCTUTYIIMOHHOCTY MTPUHMMAaeMbIX 3aKOHOB. Tak, CT. 92 (IyHKT 1
u 2) OCHOBHOI'O 3aKOHA IJIACUT:
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! Koucrutyuus Pecriy6mmkm pax 2005 roga. Ct. 49.4 (Ha apab. 513.). [9nekTpoHHbIi pecypc] // URL:
http://www.iraqgja.iq/view.77/ (mata o6pamienus 28.03.2017).

2 Katzman K. Iraq: Elections, Government, and Constitution. Library of Congress Washington DC
Congressional Research Service, 2006. C. 446.

5 TlomMTU4YecKue CUCTeMbI COBpeMeHHbIX rocymapcTs. C. 144.

4 Koucruryums Pecrry6mviku Hpak 2005 roga. Cr. 92 (Ha apab. s13.). [SnekTpoHHblii pecype] // URL:
http://www.iraqgja.iq/view.77/ (mata o6pamierus 29.03.2017).
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«BepxoBHbIit PenepanbHbiit Cyp siBisieTcs] GMHAHCOBO M aIMUHUCTPA-
TUBHO HE3aBUCUMBbIM CyHeOHbIM opraHoM. BepxoBHbIit ®enepanbHbiit Cyn
COCTOUT U3 OTIpeleJIEHHOTO KOMMYeCTBa CyAel, B TOM YMCJie U3 SKCIIePTOB
10 MCAaMCKOMY TIpaBy. 3aKOH peryamMpyeT ero cocTas, MOPSaoK u3bpa-
HMS ¥ QYHKIMOHMPOBAHMS CyHa C OO00peHMs IBYX TpeTeii uieHoB CoBe-
ta IIpencraBurenei».

BBupy toro, yto BepxoBHbIii Cyfl 3aHMMAaeTCs pellieHieM BOIIPOCOB O CO-
OTBETCTBUM 3aKOHOB IIPUHLIUIIAM MCIaMa, IeMOKpaTUy U IipaBaM 4yesioBeKa,
HEBO3MOXKHO 3aKTIOUUTh, UYTO 3TO PETUTMO3HbBIN opraH. [IpocTo 7151 pelieHus
BOITPOCOB O COOTBETCTBMM 3aKOHOB HOpMaM McjiaMma K pabore Cyma rpusJie-
KalOTCs SKCIIEPTHI B 00/1aCTH MYCY/IbMaHCKOTO ITPaBa, YTO O3HAYAeT YBaskeHe
CyZleOHBIX OpPraHOB K MCIAaMCKUM TpaguLusIM cTpaHbl!. OmHaKO, IO MHEHUIO
HEKOTOPBIX YUeHbIX, B TaKOM ycTpoiicTBe Cyma 3amoxkeH KOHQUIMKT, TaK KaK
B KaueCTBe MCIaMCKIX 9KCIIepTOB B 00/1aCTy ITpaBa B HEM, BEpOSITHee BCeTo,
OyIyT BBICTYTIATh ITPEACTABUTENN IIMUTCKOTO 60bIMHCTBA. ClIeI0BaTeIbHO,
n06ast aKcIepTm3a OyaeT 60sIblle CKIOHSIThCS B TI0/Ib3Y IPABOBOI CYICTEMBI
IIMUTOB, MApTUHAIN3YSI CYHHUTOB, WJIN, TIO KpaliHeli Mepe, CO3/laBaTh TAKOe
omyieHye. OCo3HaHMe NIMUTCKOTO JOMUHUPOBAHUST MOKET YHUUTOXMUTbD Jie-
TUTUMHOCTB CyJia B IVIa3aX CYHHUTOB M KYPJIOB, a TAaKKe MOA0PBaTh LyX MUP-
HOT'O COCYIIIeCTBOBAaHMS ¥ BepoTepnuMocT. Takum o6pa3om, pasaeneHne
mecT B BepxoBHOM CyJie MeXAYy MCIAMCKUMM U CBETCKMMM SKCIIEPTAMU T10-
TEHIMAIbHO MOKET ITPYHECTY OOJIbIlle BPeia, YeM TOTb3bI%.

K Tomy ke He omnpeeneHO YeTKO KOIMYeCTBEHHOe COOTHOIIIeHEe Me-
KOy UCTAMCKUMM U CBETCKUMM CyIbsiMU. HecMOTpsI Ha TO, UTO AemyTaThbl
MCIAaMCKUX TIapTHii TPeOYIOT, UTOOBI SKCITEPTHI 110 MCIaMCKOMY ITpaBy MMe-
i 50% ronocos B cocTase cyzeit BepxosHoro ®enepanbHoro Cyza, CBeTCKe
MapTuM, BXOASIIME B COCTAB MapJaMeHTa, TPOTUB TAKOTO pacripee/ieHus
r0JIOCOB, TTOCKOJIbKY, IO X MHEHUIO, 3TO MOKET HapyIIUTh IeMOKpaTu-
YyeCKui1 XapakTep rocygapcTBa, KaKOBbIM IIPOBO3I/IallaeTCsl CTpaHa B CT. 1
OCHOBHOTO 3aKOHa®.

MOXKHO KOHCTaTUPOBAaTh, UTO B CBOEM KOHCTUTYLMOHHOM Pa3BUTUN
(xak MyHUMYM ¢ 1970 roma) Mpakckast Pecrry61Ka oTBOMIIA MCIAMCKOMY
MMpaBy U MCIamMy B [1€JI0M Ype3BbIUaliHO CKpOMHOe MecTo. OqHaKo B CpaB-
HeHuu ¢ Koncruryumeit 1970 roga B HeiHenmHeM OCHOBHOM 3aKOHE Ha0JTIO-
nmaeTcs 6oyiee 3aMeTHOe BMsiHMe uciaaMa®. JleiicTBUTeNbHO, KOHCTUTYIS

! Canponosa M. A. Vipakckasi KOHCTUTYIIMSI B TIPOLIVIOM M HACTOSIIIEM (M3 UCTOPUM KOHCTUTYIIMOHHOTO
passutus Mpaka). C. 104.

2 Burroughs T. G. Turning Away from Islam in Iraq: A Conjecture as to How the New Iraq Will Treat
Muslim Apostates //Hofstra L. Rev. 2008. Vol. 37: Iss. 2. C. 517.

5 Anb-Myxamed I. 3. A. BepxoBHbIii hemepanbHblii ¢y pecry6aky Mpak Kak OpraH KOHCTUTYLIM-
OHHOTO HOPMOKOHTPOJIS (TIPO6GIeMbl KOHCTUTYLIMOHHO pernaMeHTaluu aesteabHoct) // [lpaBoBast
Hayka 1 pedopma ropuanueckoro o6pasosanms. 2012. N2. 2(25). C. 28.

4 Xatipynnun T. P., Kopomaes A. B. iciam, mapTist apabCcKoro COLMaICTIUUECKOTO BO3POXKIEHMS
u cupuiickye KOHCTUTYyuuu 1973 n 2012 rr. // IlpaBo u ynpasnenne. XXI Bek. 2016. N2 2. C. 42.
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2005 roza MMeeT yeThbipe' MPSIMBIX U IBa* «<KOCBEHHBIX» YITOMMUHAHMS 06 1C-
JlaMe U 1apuare, B To BpeMs Kak B KoHctutyuum 1970 roga Mmenoch TONb-
KO OJTHO® MpsiMoe YyIIOMMHaHue.

TeM He MeHee HY>KHO OTMETUTbh, UTO «KOCBEHHbIe» YITOMUHAHUST 00
ucinaMme B CT. 7 1 12 OCHOBHOTO 3aKOHA BCe-TaKy TPYLHO TPAKTOBATb KaK
pe3ysabTaT «MCIaMCKOTO BIMUSIHUSI» B CWJTY UX CIIeliM(PUUHOCTI. YITOMMHA-
HMe O TaKOM TTOHSITUM, KaK Takdup, B cT. 7 KoHCTUTY1IMM KacaeTcs cde-
pBI MCIaMa, OAHAKO Kak pa3 B IJIaHe 3ampeTa paguKaabHOTO MCIaMu3Ma.
B cBoM0 ouepenb, ymommHaHue 0O KajaeHAape o xumkpe B ¢T. 12.2 Konetu-
TYLIMM He HeceT B cebe ITpeIChIBAIONIETr0 WK 00s13aTeIbHOTO XapaKTepa,
a JINIIb TTOKa3bIBAET TOJIEPAHTHYIO TTO3UIIMIO BJIACTEl B BOITPOCAxX CBOOO-
Ibl IDMMEHEeHMSI HacelleHeM KaK IPUTrOPMaHCKOro KajJleHaaps, Tak U Ka-
JleHAaps Mo XuasxKpe.

Hosast Koncturyuust Vipaka, kotTopast 6b171a omo6peHa Ha BceoOIeM pe-
dbepengyme 15 oktsa6pst 2005 roma, oTpaskaeT MOMBITKY CMHTE3MPOBATH MC-
JTaMCKVe HOPMbI C OCHOBHBIMU ITpaBaMu 1 CBOGOIaMM, BXOASIIVIMU B HA60p
IeMOKpaTUyeCKX MHCTUTYTOB. BMecTe ¢ TeM MMEeIOTCSI OCHOBaHMS MIPeJ -
10J1araTh, UYTO ONpee/IeHHYIO0 PO/Ib B OrpaHMUYEeHHOM YIIOMMHAHUM UCTIa-
ma B KoHcturyuum Mpaka 2005 roga cbirpaio 1 gaBjaeHne aMmepuKaHCKIUX
OKKYTIaIIMOHHBIX BJIACTEN.
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Abstract. The article analyses con-
stitutional provisions of the Republic
of Iraq (2005) referring to Shari‘a and
Islam in general. It offers a compara-
tive analysis of the present Constitu-
tion and the previous one (1970). It is
demonstrated that there are virtually
no significant places for Shari‘a and
Islam in the Constitution of 1970. The
Constitution of 2005 offers a more
meaningful role for the Islamic prin-
ciples. It is also demonstrated that
still the new Constitution of Iraq has
very limited mentions of Islam which
can be connected with the pressure of
the provisional American occupation
authorities, as well as Shi‘a — Sunni
contradictions. The Administration
of the Coalition Provisional Authority
of Iraq produced a tough resistance to

the attempts to include Islamic principles in any project of future Constitu-
tion. As a result, the final version of the constitution was neither Sunni nor
Shi‘a. Against this background, the very fact of a reduced number of refer-
ences to Islam (without Shia or Sunni connotations) might have been regard-
ed as a sort of compromise. Meanwhile, it can be concluded that throughout
the extremely complicated political history of the country the consensus in
constitutional construction has not been obtained so far.
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